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Although they have received the lion’s share of the limelight in recent years, it is not just “trolls” shaping 

the patent landscape today; “giants” and “dwarves” are in the thicket as well. The trolls, of course, are 

those patent holders that do not practice their patents, but instead seek to profit from litigating them. 

As trolls are relatively new to the scene, emerging in force in the 1990s, they have commanded the 

spotlight for some years. But the giants have always been present: those large, multinational firms with 

both extensive patent portfolios and products practicing them. One step down from the giants are the 

“dwarves” – firms with a large presence in one market, entering another for which they have few or no 

relevant patents. The events of 2011 provided a sharp reminder to keep a watch on the giants and 

dwarves too – and indeed on all business models involving intellectual property (IP). The patent 

ecosystem is a diverse one and creatures of all stripes each add their own twist. 

This article provides a survey of key patent-related events taking place in 2011 and takes stock of the 

current patent acquisition and litigation landscape. Specifically, I review the empirical literature on 

patent assertion entities (a less derogative and more descriptive term than “patent troll”, as explained 

below), assess the patent auctions that were held throughout 2011 and over which the giants and 

dwarves battled fiercely, and survey the numerous patent infringement lawsuits currently underway, 

cases which include troll, giant, and dwarf plaintiffs. The patent acquisition and litigation sections focus 

on the wireless telecom ecosystem, as this is where the most heated battles are occurring. I then offer 

my thoughts on the forces that have led to the remarkable patent acquisition and litigation activity 
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within wireless over the last few years. I close the article with some thoughts on the likely future of the 

IP battles. 

Portrait of a “troll” 

First, a bit a nomenclature. The term “patent troll” is certainly colorful, and it does describe in broad 

terms the actions against which so many have complained: the charging of a toll for access to something 

the troll did not create and likely has been holding in reserve until the price was right.2  But the term has 

also been used far too expansively and too pejoratively for use in constructive debate. Indeed, the term 

“troll” initially was applied to all non-practicing entities (NPEs); essentially any firm that was not 

practicing its patents was dubbed a troll.3  

As has been pointed out in the academic literature, however, many NPEs do not behave like 

stereotypical “trolls”.  Universities, for example, fall squarely in the NPE camp because they do not make 

things.4  However, their patents come from their staff’s research, many universities have active patent 

licensing (or “Technology Transfer”) offices that seek to monetize faculty patents without “holding them 

in reserve”, and universities occasionally spawn commercial start-ups to further develop especially 

promising inventions. Universities are also not active litigators. As Colleen Chien finds in her empirical 

study of “high-tech” patent litigation, non-profit entities, of which universities are one element, account 

for only 1% of the patent infringement plaintiffs.5 Clearly universities are not what people have in mind 

as a patent troll, despite their non-practicing status. Indeed, universities might be better considered 

patent “elves”, in that they conduct meaningful research which is then dispersed through the economy 

via licensing.   
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R&D specialists offer another example of a non-practicing entity undeserving of the troll moniker.6 

These firms concentrate on upstream research, typically spending substantial sums on R&D and 

innovation, but again they do not make things. To economists, these entities are merely exercising their 

comparative advantage: focusing on what they do best (research and innovation) and ignoring what 

they do not do well or cannot afford to do at all (commercial production). Semiconductor design houses, 

so-called fabless chip shops that research and design integrated circuits which are then manufactured by 

separate fabrication plants, can fall into this category.7 So do many biotech firms, which emerged after 

the discovery of recombinant DNA technology in 1973. These firms tend to focus on early stage research 

and intermediate chemical inputs, leaving time-consuming and expensive drug development and 

commercialization to larger pharmaceutical companies.8 These are just two examples of another 

category of NPE “elves”, but a careful examination would reveal R&D specialists in many different 

sectors throughout the economy.  

Instead of profiting from the sale of goods in a downstream market, many R&D specialists profit from 

licensing the patents on their inventions. Because their profits often depend on a stream of licensing 

revenues over time, these firms tend to license broadly, diffusing technology and enabling the entry of 

downstream specialists (e.g., firms without meaningful patent portfolios of their own but wishing to 

produce goods incorporating the latest technology). Although upstream specialists can certainly be 

involved in patent litigation (as can any patent holder, whether practicing or not), it is important to 

understand the repeat-game nature of an upstream invention-based business model: significant R&D 

investment is followed by patenting and then by licensing, and licensing revenues can often fund the 

next round of R&D. This repeated cycle can provide a counter balance to incentives for one-shot patent 

holdup:9 if firms attempt patent holdup, others in the ecosystem have strong incentives to invent 

around or avoid their patents in the next iteration of the product, which would eventually dry up the 

R&D specialists’ revenues. Moreover, these firms are not charging a toll for access to something they did 

not create; they are charging a toll for access to something they did create and for which they are 
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entitled to earn a return. Thus, the important distinction for this class of NPE is that licensing fees are 

not in and of themselves bad – they offer a return on research investments and thus can spur (and fund) 

more research. Indeed, this is the fundamental rationale for the patent system. Rather, the complaint 

about trolls is that patent holders should be prevented from exploiting switching costs, the expenses 

involved when a patent holder unexpectedly appears after a licensee has made its own investments in 

manufacturing and commercialization that lead to patent holdup.10  

In light of the many pro-competitive, non-exploitative patent licensing arrangements that do not involve 

the practice of patents, the Federal Trade Commission coined the term “patent assertion entity”, or PAE, 

in its March 2011 report on IP, “The Evolving IP Marketplace, Aligning Patent Notice and Remedies with 

Competition”.11 PAEs purchase patents from others (individual inventors, universities, failing firms, firms 

jettisoning poorly performing divisions, firms selling unneeded assets, etc.) and then seek to “assert” 

those patents, either through licensing, or more commonly, through litigation. This activity stands in 

contrast to entities that develop and transfer technology through patent licensing. It is therefore the 

PAEs that most closely fit the literature’s descriptions of patent trolls, although some scholars have 

written in defense of PAEs as well.12  

In this article I use the word “troll” when referring to others’ use of the word. I use the word “NPE” 

when discussing the broad category of all non-practicing entities. And I use the term PAE when 

discussing the narrower subset of NPEs that do not invent themselves but instead focus on litigating 

patents acquired from others. 

The empirical literature on “trolls” 

The empirical literature on patent trolls is relatively new and still underdeveloped. Nonetheless, the 

existing papers that have attempted to quantify the nature and impact of PAEs and their lawsuits are 
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instructive. I begin with a paper that attempts to profile PAEs. I then move to the relatively larger set of 

papers that studies PAE initiated lawsuits. 

Feldman and Ewing present a thorough study of the typically secretive operations of PAEs, whom they 

dub “Patent Aggregators”.13 They report that the first aggregator (at least of noticeable size) emerged in 

the early 1990s: Acacia Research Corporation was founded in 1993 and went public in December 2002. 

According to the company’s website, “Acacia Research’s subsidiaries partner with inventors and patent 

owners, license the patents to corporate users, and share the revenue. Acacia controls over 200 patent 

portfolios” spanning a broad array of technologies.14 Feldman and Ewing report that the firm “has 

executed more than 1,000 license agreements across 104 technology licensing programs.”15 Despite the 

numerous license agreements reported by the company on its website, Feldman and Ewing find that 

Acacia is “among the most litigious of the non-practicing entities.”16 They relay that, “According to one 

report, the company and its subsidiaries have been plaintiffs in 280 patent lawsuits and defendants 

(presumably from declaratory judgment actions) in still more litigations.”17 

According to Feldman and Ewing’s research, the largest PAE is Intellectual Ventures. Founded by ex-

Microsoft executive Nathan Myhrvold, Intellectual Ventures is estimated to hold between 30,000 and 

60,000 patents worldwide.18 However, the firm did not begin to litigate patents directly until quite 

recently. Instead, it relied on a tactic referred to as “privateering”, taking a reference from 18th century 

warfare. Using its vast, extremely complicated and opaque network of at least 1,276 holding companies 

and other affiliated entities, Intellectual Ventures would sell a patent to an aggressive non-practicing 

private party, who would then be free to (and could be expected to) sue any and all potential infringers, 

while Intellectual Ventures retained a license to the transferred patents for its subscribing members.  

Intellectual Ventures apparently changed strategies in late 2010. In December of that year, the company 

filed three large patent infringement suits in its own name.19 It has since filed additional suits in other 
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jurisdictions, including cases before the International Trade Commission. Most recently, it filed suit 

against AT&T, T-Mobile, and Sprint Nextel in a single lawsuit over fifteen different patents.20   

With respect to the impact of such litigation, Catherine Tucker studies one particular lawsuit filed by 

Acacia. The suit asserted two medical imaging software patents and named fourteen distinct 

defendants.21 Tucker finds a dramatic short term impact of the litigation on the defendants’ investments 

in new software versions: new releases of imaging software fell to zero for the full set of defendants 

during the litigation period, despite no change in measured demand (from hospitals) and no drop in 

textual medical software developed by the same defendant firms.22 

Bessen et al. study PAE litigation more broadly in their empirical study. They employ a dataset collated 

by PatentFreedom, “an organization devoted to researching and providing information on NPE behavior 

and activities”, which purports to record litigation instigated by NPEs.23 PatentFreedom’s dataset is 

private, but the firm’s website indicates that it takes a broad definition for its data collection:24  

While it is important to know where NPEs source their patents (i.e., whether the 

patents were acquired from others or invented by the entity) or other aspects of 

their modus operandi (e.g., the use of shell companies and a bias for secrecy, 

etc.), PatentFreedom does not consider these elements in determining whether 

an entity is classified as an NPE.  

Using this dataset, Bessen et al. find that patent litigation with an NPE plaintiff looks quite different from 

patent litigation initiated by other entities. In particular, they report that NPE litigation “is focused on 

software and related technologies, it targets firms that have already developed technology, and most of 

these lawsuits involve multiple large companies as defendants.”25 This picture is consistent with that 

presented by Tucker in her study of the Acacia medical imaging software patent lawsuit.  
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In addition, Bessen et al. “find that NPE lawsuits are associated with half a trillion dollars of lost wealth 

to defendants from 1990 through 2010.” They note that the broader literature on litigation establishes 

that defendant lost wealth (damages, lawyer and expert fees, plus market capitalization losses) are 

generally deadweight losses to society, as relatively little money flows to plaintiffs in comparison with 

the total loss.26 Moreover, the authors do not find that defendants’ aggregate losses represent transfers 

to inventors, so they conclude that the “loss of incentives [to innovate] to the defendant firms is not 

matched by an increase in incentives to other inventors.”27 However, it is important to note that this 

finding applies only to public NPEs, which is likely to be a small subset of all NPEs. 

Even though PAE-centric studies and reports in the popular press may give the impression that PAEs are 

the only entities filing patent lawsuits,28 broader academic studies of litigation find that these entities’ 

lawsuits comprise a more modest share of patent infringement litigation than the headlines might 

suggest. For example, Chien finds that NPEs29 filed 17% of high tech patent infringement lawsuits 

between 2000 and 2008.30 This is a far smaller percentage than the 41% share of patent infringement 

suits filed by patent-practicing public firms (aka the “giants”). However, when Chien accounts for the 

fact that NPEs are more likely to file suit against multiple defendants in a single case, where defendants 

are linked only by their alleged infringement of the NPE’s patents (such as in the Acacia case study that 

Tucker presents), the NPE share jumps considerably, putting NPEs roughly on par with large public firms 

but still half as much as practicing entities as a group. As a proportion of distinct defendants, Chien 

reports that NPEs represent 26% of all high-tech plaintiffs, while public practicing firms comprise 30% 

and private practicing firms comprise 35%. Moreover, Chien finds that lawsuits in certain high 

technology areas have a disproportionate share of NPE plaintiffs: 39% of infringement cases over 

computer software or hardware products are filed by NPEs and NPEs brought 40% of the infringement 

cases over finance-related patents. 
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Chien’s finding on the technological concentration of NPE lawsuits is corroborated in a study by Michael 

Risch.31 Risch finds that most NPE litigated patents fall under the US Patent classifications devoted to 

communications and computers. Surprisingly, Risch reports that only 8% of the NPE litigated patents in 

his study fall under USPTO class 705 – the class most closely associated with business method patents. 

He also finds that chemical and drug/medicine patents are rarely enforced by NPEs. Touching on 

another aspect of the troll debate, Risch states that “traditional patent quality measures [e.g., patent 

citations] imply at the very least that NPE patents look a lot like other litigated patents.”32 Despite the 

similarity of observable patent measures, however, Risch notes that “trolls almost never win 

infringement judgments.”33 

Given their potential reach, the massive portfolio holdings of some, and the secrecy with which they all 

appear to operate,34 it is no surprise that patent “trolls” have captured the attention of scholars and 

policymakers. But as is discussed next, the patent assertion entities are not the only intimidating 

creatures in the patent world. Traditional public firms that practice their own patents wield significant 

heft as well. 

Portrait of a “giant” 

In the prior era – before the emergence of PAEs, before upstream R&D specialization was practical or 

even feasible in many sectors, and before universities had created their own patent licensing offices35 – 

patents were obtained primarily by manufacturing firms. These were the entities that could afford 

sustained research efforts, the fruits of which were incorporated into the firm’s own products with little 

to no thought of outside licensing. As significant new business models that were un-tethered to 

manufacturing emerged, many industry observers appear to have lost sight of the important role that 
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Patent Quality and Settlement among Repeat Patent Litigations, 99 Georgetown L. J. 677 (2011). 
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the large do-it-all firms continued to play. The fact they still hold considerable clout over IP in the 

marketplace was, for a time anyway, forgotten. 

But as already noted above, firms that practice their patents are not just the targets of litigation by 

PAEs, they are actually the most common patent litigators, at least in the high-tech space.36 This is not 

surprising, as efforts at licensing patents or protecting products from infringement are often only 

successful with the threat of IPR enforcement behind them.  

Many large manufacturing firms hold massive patent portfolios. Such holdings are useful in a number of 

respects. First, they aid in establishing détente with other large manufacturing entities: with large IP 

portfolios on either side of the bargaining table, cross-licensing is the most common outcome and 

neither party will want to sue the other for patent infringement unless it is deemed the only route to 

resolving a dispute. Second, patents on non-core technologies can provide practicing firms with a source 

of additional revenue via licensing. Licensing non-core patents can also diffuse the company’s 

technologies throughout an industry and can spur core product sales to the extent that non-core 

patents cover inventions that enable or complement core technologies.37 On the darker side, however, 

some worry that such patent arsenals in the hands of large incumbent firms can also be used to wipe 

out emerging competitive threats from smaller rivals that do not have armies of patent lawyers nor the 

financial resources to amass huge patent portfolios.38 Threatening patent litigation against smaller 

competitors can be enough to dry up the entrant’s sources of financing.39  

As an illustration of a patent “giant”, consider IBM, the poster child for an old-school manufacturing firm 

that learned early on to embrace the new world order of IP licensing. According to IBM’s website40  

In 2007, IBM received 3,125 U.S. patents from the USPTO. This is the fifteenth 

consecutive year that IBM has received more US patents than any other 

company in the world. In addition to delivering these innovations through its 
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37
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because its increased adoption leads to increased sales of high tech goods. See the discussion in Anne Layne-Farrar 
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38
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between Competition Policy and IPR Protection, (2011), available at http://ec.europa.eu/competition/ 

consultations/2012_technology_transfer/study_ipr_en.pdf. 
39

 Josh Lerner, Patenting in the Shadow of Competitors, 38 J. OF L. AND ECON. 463 (1995). 
40

 See IBM, Intellectual Property and Licensing, http://www.ibm.com/ibm/licensing/ (last visit Mar. 16, 2012).  
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products and services, IBM maintains an active patent and technology licensing 

program.   

With continual large accretions made each year, IBM’s current patent portfolio consists of around 

40,000 active patents.41 In addition to encouraging firms to license those patents, IBM has also been a 

regular patent infringement plaintiff. Some suits have been highly controversial, such as when IBM 

accused a French open source software entity of infringing over one hundred of its patents. 42 In other 

instances, IBM’s litigation fits the traditional mold mentioned above. For example, IBM sued 

Amazon.com in 2006 only after nearly four years of attempts to resolve alleged infringement issues 

through negotiations.43  

Texas Instruments is another giant well known for its relatively aggressive stance on IP. Its patent 

portfolio size is not far behind IBM’s, at around 38,000 patents worldwide, and that count has been 

growing on the order of 1,000 plus patents each year.44 And TI has also been on both sides of patent 

litigation.45 For instance, in the 1980s TI sued nine Korean and Japanese chip makers in order to increase 

their royalty payments.46 

With such vast patent portfolios listed among their assets, it is no wonder that manufacturing giants’ 

patents frequently make their way onto technology markets. And that is just what happened in 2011, 

when numerous patent auctions, acquisitions, and rights-transfers took place within the wireless sector. 

The following section describes the flurry of activity occurring in 2011. 

The “Great Patent Bubble of 2011”
47

 

It all began with Novell. With its efforts at reinvention failing and its earnings steadily declining, the 

company began to shop its assets in the spring of 2010. As many as 20 entities registered bids to 
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45
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and Mary L. Rev., Issue 4, 1341 (1992). 
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purchase Novell.48 Since most of the registering suitors were private equity firms, speculation about a 

purchase motivated primarily if not solely by Novell’s extensive patent holdings began immediately.49  In 

the end, a hybrid deal was struck over Novell’s assets. On November 22, 2010, Novell announced that it 

was being acquired by the software firm Attachmate Corporation.50 However, as part of the deal Novell 

also made the following announcement regarding its patent portfolio:51  

Novell also announced it has entered into a definitive agreement for the 

concurrent sale of certain intellectual property assets to CPTN Holdings LLC, a 

consortium of technology companies organized by Microsoft Corporation, for 

$450 million in cash, which cash payment is reflected in the merger 

consideration to be paid by Attachmate Corporation. 

The “certain intellectual property assets” referenced in the announcement were some 882 patents, 

described as a “treasure trove” by some knowledgeable observers.52  

The acquisition by Attachmate was consummated in April 2011, but competition authorities at the 

German Federal Cartel Office and the US Department of Justice (DOJ) questioned the patent portfolio 

acquisition by the CPTN consortium.53 Of particular concern was the fact that Novell, once a big player in 

the Unix operating system and hence important for the open source operating system Linux, had made 

certain licensing commitments to the open source community. In order to move the deal along while 

the competition agencies wrestled with the cartel aspects and prior licensing obligations, it was decided 

– in the words of Open Source Initiative President Michael Tiemann – that "CPTN will now only exist for 

long enough to distribute the shares equally among the participants in the transaction (no more than 

three months), and thus will not form a new long-term patent troll itself.”54 The final resolution issued 
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by the DOJ made two stipulations.55 First, Microsoft must sell back the Novell patents it acquired 

through CPTN and can maintain only a license to those patents, which it had acquired prior to the Novell 

patent sale. Second, all of the patents acquired by CPTN must be made available royalty free for open 

source licensing. 

The next patent auction offered up Nortel’s even bigger portfolio. Once “the world’s largest supplier of 

telecom equipment,"56 Nortel filed for bankruptcy in 2009 but was unable to successfully restructure 

itself. Two and a half years later, in June of 2011, Nortel began auctioning off its most valuable 

remaining assets – its patents.57 Its portfolio consisted of nearly 6,000 patents, including many on 

wireless, data networking, optical, voice, Internet and semiconductor technologies, with “the most-

wanted ones relat[ing] to emerging 4G [wireless] standards such as long-term evolution (LTE).”58 

With the $450 million price tag from the Novell patent sale still fresh in everyone’s minds, the Nortel 

patent auction spurred far more talk up front than the Novell announcement had. Immediately, big 

names in the high tech and telecom sectors, including Apple, Ericsson, Google, Intel, Microsoft, and 

Research in Motion (RIM), expressed their interest in Nortel’s patent portfolio.59 In fact, Nortel delayed 

the start of its auction by one week to allow it to evaluate additional bids.60 Google’s opening bid of 

$900 million (twice the Novell price) was selected as the “stalking horse”, setting the floor for further 

bids. Early speculators anticipated that the sale might generate as much as $1 billion. These guesses 

proved to be woefully conservative.  

According to Reuters, Intel started the four-day auction for the Nortel patents with a $1.5 billion 

opening offer, a 67% premium to the base price set by Google.61 The bidding went for 19 rounds, 

concluding in early July 2011. Reminiscent of the Novell patent purchase, a consortium provided the 
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winning Nortel bid. Rockstar Bidco, a coalition of Apple, Microsoft, EMC, Ericsson, RIM, and Sony, won 

the patent portfolio with its $4.5 billion buyout bid.62 

Raising analogous concerns over collusion as those that prompted competition agency review of the 

Novell deal, the American Antitrust Institute wrote to Assistant Attorney General for Antitrust Christine 

Varney calling for an in-depth DOJ investigation into Rockstar’s purchase.63 It is important, though, to 

keep in mind the difference in circumstances between the two auctions. Both auctions offered failing 

firm patent assets for sale, but, unlike Novell, Nortel had no open source licensing encumbrances 

attached to its portfolio.  

The DOJ’s decision, issued on February 13, 2012,64 allowed both consortium deals to go through, relying 

in particular on commitments made by Apple and Microsoft. Specifically, the two companies committed 

to license any of the patents relevant for industry standards on fair, reasonable and non-discriminatory 

(FRAND) terms and not to seek “offensive” injunctive relief – that is, to only seek injunctive relief after 

an opposing party sought it first.  The decision indicates that joint bidding in patent auctions, at least 

with some assurances of reasonable licensing, is a viable strategy going forward. 

The criticisms of the auctions’ conclusion were not confined to antitrust allegations of collusion, 

however. Google also swiftly cried foul over both the Novell and Nortel auctions. Coining the nickname 

“Micropple” for the Microsoft-Apple led coalitions (first CPTN with Novell, then Rockstar with Nortel), 

Google complained that these firms (and their cohorts) were “engaged in a ‘hostile’ patent war against 

the search giant.”65 David Drummond, Google’s Chief Legal Officer, argued on the official Google blog 

that66 

They’re doing this by banding together to acquire Novell’s old patents (the 

“CPTN” group including Microsoft and Apple) and Nortel’s old patents (the 

“Rockstar” group including Microsoft and Apple), to make sure Google didn’t get 
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them; seeking $15 licensing fees for every Android [mobile operating system] 

device; attempting to make it more expensive for phone manufacturers to 

license Android (which we provide free of charge) than Windows Phone 7; and 

even suing Barnes & Noble, HTC, Motorola, and Samsung. Patents were meant 

to encourage innovation, but lately they are being used as a weapon to stop it. 

Interestingly, Google had been invited to join the Novell bidding effort with CPTN, but declined to do 

so.67 Google pointed out that: “A joint acquisition of the Novell patents that gave all parties a license 

would have eliminated any protection these patents could offer to Android against attacks from 

Microsoft and its bidding partners.”68 Of course, a license to the patents for Google, Apple and Microsoft 

would have prevented any patent “attacks” involving these patents, assuming patent exhaustion or 

some other pass through of rights to Android-reliant device makers. However, by sharing the license 

Google would not have obtained an IP club of its own to use against other patent assertions. Thus, one 

observer opined that:69  

…once Google figured out that they wouldn’t be the only ones with access to 

these patents, and that it would basically give them a stalemate, allowing them 

no leverage over patents gained in [other patent auctions], or elsewhere, it 

effectively dropped its bid. If it couldn’t gain some sort of decisive advantage 

with the purchase, then it figured it was a waste of money. 

It is certainly not surprising that Google would want to amass a patent portfolio of its own. As a “new 

entrant” among several established large mobile telecom firms, Google is currently more of a wireless 

telecom “dwarf”: it is one of the few firms in the industry without a sizeable patent portfolio. As of early 

2011 fewer than 2,000 US patents were under Google’s control,70 including acquisitions of mobile phone 

related patents that Google had made from the Myriad Group and from Verizon.71 As discussed above in 

relation to patent assertion entities, having a portfolio of your own is an important defensive 

mechanism for patent-practicing firms. Hence Google’s interest in Novell’s and Nortel’s patent portfolios 

and its disappointment in not acquiring them.  

                                                           
67

 Matthew Panzarino, Google Says It Didn’t Want Novell Patents If Everyone Got Them [Updated], TheNextWeb 

(Aug. 4, 2011), available at http://thenextweb.com/google/2011/08/04/google-says-it-didnt-want-novell-patents-

if-everyone-got-them/. 
68

 Drummond, supra note 65. 
69

 Panzarino, supra note 67. 
70

 Posting of Bill Slawski to SEO by the Sea, Google Patents Updated (Feb. 6, 2011), 

http://www.seobythesea.com/2011/02/google-patents-updated/. A search of the USPTO database conducted 

December 14, 2011 found 956 patents assigned to Google, but this count misses the recent reassignments 

resulting from Google’s purchases, as discussed below. 
71

 Posting of Bill Slawski to SEO by the Sea, Is Google Now a Phone Company? (Dec. 21, 2010), 

http://www.seobythesea.com/2010/12/is-google-now-a-phone-company/.  



15 

 

Despite Google’s rhetoric following the Nortel auction about “bogus” patents stopping genuine 

innovation,72 however, the company has not let its patent auction bidding frustrations deter it from 

seeking other sources of patent acquisition. Indeed, in late July 2011, Google concluded a purchase deal 

with IBM for 1,030 patents thought to be relevant for the Android mobile operating system.73  

That same month, July of 2011, InterDigital – yet another wireless telecom company – announced that it 

too “was looking at putting itself up for sale: with a market value of $3.2bn even before any auction 

begins.”74  When the Wall Street Journal announced that Google was considering making a bid, 

InterDigital’s share price increased by 15 percent.75 No deal had been consummated by the end of 2011, 

however, and Google appears to have shifted its attention elsewhere.76 

In particular, Google’s object of affection turned out to be Motorola Mobility Holdings Inc. (MMI) – 

Motorola’s subsidiary that makes Android smart phones and tablets, among other things. In August of 

2011, Google announced its purchase of MMI for $12.5 billion.77 With the acquisition approved by the 

competition authorities in February 2012,78 Google gained control of MMI’s 17,000 granted patents, 

plus its 7,500 pending patent applications,79 putting it one step closer to achieving “giant” status in the 

mobile telecom world, adding to its already leading position in trade secret-reliant internet search. 
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Not to be left out, Nokia joined the “patent bubble” in the fall of 2011. On September 1, 2011, Mosaid – 

a firm that “licenses patented intellectual property in the areas of semiconductors and communications 

technologies, and develops semiconductor memory technology”80 – announced that it had acquired 

1,200 Nokia “Standards-Essential Wireless Patents and 800 Wireless Implementation Patents”.81  

The details of the Nokia deal are different, and more convoluted, than the earlier 2011 mobile patent 

acquisitions. In particular, while the patents were all filed by Nokia, they are held by Core Wireless 

Licensing, a Luxembourg company. Under the terms of the deal, Core Wireless became a wholly owned 

subsidiary of Mosaid, but did not transfer the patents to Mosaid. Nor did Mosaid pay directly for the 

Core Wireless acquisition, but instead announced that it “will fund its acquisition of the portfolio 

through royalties from future licensing and enforcement revenues.”82 Mosaid, through Core Wireless, 

will only receive one third of any “licensing and enforcement revenues”, however.83 Nokia and, in an 

interesting twist, Microsoft will share the remaining revenue.84 Microsoft entered this deal (which it 

defines as a “passive economic interest”85) through its wide reaching Windows Phone collaboration deal 

struck with Nokia in the spring of 2011.86  This arrangement could be characterized as Mosaid operating 

as a type of collections agent on behalf of Nokia and Microsoft, taking a one third cut of any licensing or 

litigation proceeds. 

This last of the many wireless telecom patent deals of 2011 could have far reaching implications. 

According to Mosaid, 1,200 of the Nokia patents and applications “have been declared essential to 

second, third and fourth-generation communications standards, including GSM (Global Systems for 

Mobile communications), UMTS / WCDMA (Universal Mobile Telecommunications Service / Wide-Band 

Code Division Multiple Access) and LTE (Long Term Evolution).” Hinting at extensive efforts to license 

and/or litigate this portfolio, Mosaid’s press release went on to state that “Based on its extensive 
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experience in the industry, MOSAID believes that revenues from licensing, enforcing and monetizing this 

wireless portfolio will surpass the Company's total revenues since its formation in 1975.”87 In 2011, 

Mosaid reported revenues of $80 million (Canadian dollars), so it is expecting a substantial return 

indeed on its purchase. 

As for Mosaid’s choice between licensing and litigation, litigation seems the more likely route. Mosaid 

has a history of filing patent infringement lawsuits, with previous suits against ASUSteK, Asus Computer, 

Canon, Dell, Huawei Technologies, HTC, Intel, Lexmark, RIM, Sony Ericsson, and Wistron – to name a 

few.88 According to one industry analyst, “It would be in Mosaid’s best interest to play the bulldog and 

aggressively pursue not only licensing opportunities, but hefty settlements against companies that 

infringe on the Nokia patents. Meanwhile, Nokia benefits from whatever Mosaid manages to bring in, 

but without looking like they’re going on a wild suing spree.”89 

Which brings us to the next section, summarizing the mobile patent-related litigation taking place in 

2011. 

   

The Mobile Legal Battlefield 

Why spend such significant resources on acquiring patent portfolios through auctions and other 

transfers? To enforce them, of course. Table 1 below summarizes the lawsuits with activity in 2011 or 

2012. I focus solely on mobile telecom related lawsuits, in line with the patent auctions and acquisitions 

discussed above, and limit the list to cases with activity in 2011 or Q1 2012, but even with these 

restrictions the list is extensive.  

Table 1: Patent Infringement Litigation in Telecom, Cases Active in 2011, in order of filing 

Plaintiff Defendant Date Filed Court & Case No. Notes 

IPCom HTC April 2008 German court HTC accused of infringing 

IPCom’s 2G and 3G patents 

HTC IPCom November 2008 District Court 

District of 

Columbia, 08-CV-

1897 

Request for declaratory 

judgment that HTC does not 

infringe IPCom patents on 2G 

and 3G wireless standards 
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IPCom T-Mobile November 2008 German court Phone maker accused of 

infringing IPCom’s 2G and 3G 

patents 

Nokia Apple October 2009 District of 

Delaware, 1:09-cv-

00791-UNA 

Apple accused of infringing 

Nokia patents on WiFi, 2G and 

3G mobile; settled June 2011  

Apple Nokia December 2009 District of 

Delaware, C.A. 09-

791-GMS 

Countersuit claiming non-

essentiality, non-infringement, 

invalidity of Nokia’s patents, 

alleging Nokia infringes Apple 

patents; settled in June 2011  

Kodak Apple, RIM February 2010 ITC, 337-TA-703 iPhone and Blackberry accused 

of infringing one Kodak patent 

Apple HTC March 2010 District of 

Delaware, 1:99-mc-

09999; ITC 337-TA-

710 

ITC ruled in Apple’s favor on 2 

patents out of 10 covering 

smartphones 

Apple  Kodak April 2010 ITC, 337-717 Countersuit alleging Kodak is 

infringing two Apple patents; 

ITC ruled in Kodak’s favor (non-

infringement) in May 2011 

Oracle Google August 2010 Northern District of 

California, No. C 

10-03561 WHA 

Google Android alleged to 

infringe Oracle patents and 

copyright.  

Motorola Apple October 2010 District of 

Delaware, 1:10-cv-

00867-UNA  

Apple iPhones, iPads, iTouches, 

and some Macs accused of 

infringing  

Apple Motorola October 2010 Western District of 

Wisconsin, 10-CV-

662 

Countersuit alleging Motorola 

Android phones accused of 

infringing 6 of Apple’s phone 

patents 

Microsoft Motorola October 2010 Western District of 

Washington, C10-

01577-RSM; ITC 

337-TA-744 

Motorola Android phones 

accused of patent infringement  

Motorola Microsoft November 2010 Southern District of 

Florida, 1:10-CIV-

24063; Western 

District of 

Countersuit alleging Microsoft 

Windows Mobile of patent 

infringement  
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Wisconsin, WI 10- 

cv- 00699 

VirnetX Siemens and 

Mitel 

January 2011 Eastern District of 

Texas 6:11-cv-

00018-LED 

Defendants internet protocol 

phones and communications 

devices accused of patent 

infringement 

Microsoft Barnes & 

Noble, 

FoxConn, 

Inventec  

March 2011 Western District of 

Washington, 2:11-

cv-00343; ITC 337-

TA-769 

After a year of negotiations, 

Microsoft sued B&N’s Nook and 

its manufacturers FoxConn and 

Inventec for infringing Android 

patents 

Apple Samsung April 2011 Norther District of 

California, 11-CV-

01846-LHK plus 

cases filed in 13 

other countries 

Samsung's Galaxy phones and 

computer tablets alleged to 

infringe Apple's trade dress, 

trademarks, and utility and 

design patents 

Samsung Apple April 2011 Courts in South 

Korea, Japan, and 

Germany 

Countersuits alleging Apple 

infringes Samsung’s mobile 

standards patents 

Ericsson ZTE April 2011 Courts in the UK, 

Italy, and Germany 

After protracted licensing 

negotiations failed, Ericsson 

sued ZTE over its  

ZTE Ericsson April 2011 Chinese State IP 

Office (SIPO) 

Countersuit alleging Ericsson 

infringes ZTE patents on 2G and 

4G mobile standards 

Huawei ZTE April 2011 Courts in Germany, 

France, and 

Hungary 

ZTE phones accused of 

infringing Huawei trademarks 

and patents on data cards and 

the 4G mobile standard 

ZTE Huawei April 2011 SIPO Countersuit alleging Huawei’s 

4G patents 

InterDigital Huawei, 

Nokia, ZTE 

July 2011 District of 

Delaware 

1:2011cv00654 

Patent infringement on  3G 

phones, USB sticks, mobile 

hotspots and tablets 

VirnetX Apple November 2011 Eastern District of 

Texas, 

6:2011cv00563 

Apple iPads, iPods, and iPhones 

alleged to infringe VirnetX 

patents  

Intellectual AT&T, T- February 16, U.S. District Court Patent infringement on wireless 
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Ventures Mobile, and 

Sprint Nextel 

2012 of Delaware, 

1:2012cv00193 

services. 

Source: Author compilation. 

The first striking element of Table 1 is its sheer size. Twenty-four lawsuits are listed. Even if we 

consolidate countersuits with the original suit, there are still at least 16 patent-related lawsuits involving 

mobile telecomm that were active in 2011 – Q1 2012.  

The second striking element is the prevalence of the relative newcomers to mobile telecomm – the 

“dwarves”. Apple is named in 10 of 24 rows above; Google is named in another four, through “proxy 

fights” against the Android mobile operating system;90 and Microsoft is named in another two.  

I argue in the next section that the patent “dwarves” entering the mobile space are the key reason for 

both the patent bubble and the extensive litigation currently underway. 

 

The Forces behind the Wireless Patent Acquisition and Patent Litigation Bubble 

The unprecedented patent acquisition activity taking place in just one year begs the question of what 

lies behind the “Great Patent Bubble of 2011”. As noted earlier, each of the auctions or acquisitions 

discussed above was related in some way to wireless phones. The likely catalyst of the patent bubble 

therefore appears to be the changing wireless competitive landscape.  

The three new mobile entrants that emerged in the new millennium created a disruption to the 

ecosystem equilibrium. Microsoft entered the smart phone arena in 2002, with its Windows Mobile 

operating system,91 although this platform appears to have had only a minor impact on the industry thus 

far.92 In contrast, Apple entered the wireless telecom industry in 2007 with its game-changing iPhone 

and has steadily amassed share ever since.93 Google then introduced the Android wireless operating 

system in 2008, with multiple manufacturers building to it, and it too has rapidly earned share.94   
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These three firms are not fragile start ups – they are established entities, well-funded and well-

positioned to compete strongly in the wireless marketplace. What they all lacked in 2011, however, 

were significant patent portfolios specific to the wireless space. When seen in this light, Apple’s, 

Microsoft’s, and Google’s scramble to acquire patents, and each entity’s efforts to prevent the other 

from doing so, is economically understandable, even with the multi-billion dollar portfolio price tags. 

Once the new entrants’ desire to acquire wireless-relevant patents became known through the price 

garnered by the Novell auction, other entities with more wireless patents than cash were on notice and 

the bubble began to expand.  

Wireless ecosystem sales opportunities are huge. Globally, in the fiscal year running from April 2009 to 

March 2010, wireless network operators earned in the aggregate over $300 billion in revenues, with 

four operators earning $50 billion each.95 In 2011, wireless device sales generated $61.5 billion in 

revenues.96 But network revenues and handset sales are not all that is at stake: important ancillary 

opportunities for the wireless platform, such as mobile search, mobile payments, and app sales, are key 

as well. It is only natural, then, that the competitive battle would have spilled over from the product 

marketplace to the technology licensing marketplace and to the courthouse. 

Thus, the spate of Apple, Google, and Microsoft related patent lawsuits fits within the “market 

disruption” picture as well. The patent auction and acquisition activity make it clear that eventually all 

three entrants will have significant wireless-specific patent arsenals of their own. The early years (2011-

2012), however, is when these “dwarves” are at their most vulnerable to patent litigation from each 

other and from the industry “giants” – the more established wireless players who already have a large 

portfolio of patents essential for the wireless telecom standards and who compete directly with the 

Apple, Android, and Windows wireless platforms in the downstream marketplace.  

Seen in this light, one way to view Table 1 is from a competition economics standpoint. As established in 

the theoretical economics literature, vertically integrated firms can have incentives to raise their 

downstream rivals’ costs; litigation over upstream patent holdings can be one route to do so.97  Viewing 
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the table through an IP lens, however, simply indicates that newcomers to an IP-heavy industry cannot 

avoid clashes with incumbents: patent licensing (or litigation when licenses are not easy to negotiate) 

appears to be part of the industry entry fee.  

This being said, there seems to be little reason to expect long-lasting patent auction or patent litigation 

activity related to mobile telecom. If the current dust-up is indeed simply a marketplace reaction to new 

entrants, then the ecosystem will eventually settle down – at least until the next disruptive event 

occurs. 

 

Concluding Thoughts 

Looking beyond mobile telecom, what broader lessons can we learn from the exciting events of 2011? 

It seems clear that the emergence of patent assertion entities has forever changed the way everyone – 

whether practicing entity or not – views patents. The assertion and the practice of patents appear to 

have been irrevocably split. This distinction was intentional in the creation of US patent laws,98 but the 

levels of separation seen today appear unprecedented.  

This fact comes with a number of consequences. Among them is a considerably increased notion of 

patent value: it’s hard to imagine a patent auction yielding multi-billion dollar price tags in the era 

before PAEs came to fame. Indeed, absent the increased separation of patents and their practice, new 

wireless entrants may not have been able to enter the industry at all without first amassing patent 

portfolios of their own. This requirement would have increased the cost of market entry considerably, 

and would surely have delayed entry to the detriment of consumers. 

Following from market entry considerations, fungible and enforceable patents in the hands of non-

practicing entities have already had a positive impact on market structure and competition in several 

areas of the economy, like semiconductors as noted above.99 These effects will likely continue to unfold. 

                                                                                                                                                                                           
Patents and Market Structure (Working Paper Series) (Aug. 19, 2009), available at 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1311129. 
98

 As patent law makes clear, “The Inventor Is Not Required to Reduce the Invention to Practice”; see Section IV of 

the US PTO Manual of Patent Examining Procedure, 8
th

 Ed., available at 

http://www.uspto.gov/web/offices/pac/mpep/documents/2100_2137_01.htm. 
99

 For other examples, see Geradin et al. supra note 6. 
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Another consequence appears to be increased litigation: it is doubtful that unenforceable patents have 

much value, regardless of the innovative content of the underlying patented technology. That means 

litigation is an important tool for all patent holders: giant against giant with a focus on preventing direct 

rivals from copying key technologies and thereby stealing sales, giant against dwarf with the goal of 

restricting entry or softening competition, or NPE against practitioner with a focus on establishing 

reasonable royalties for the authorized use of patented technology.  

Moreover, as the above list of possible patent litigation motives makes clear, patents can be forces for 

good (reduced entry barriers, increased innovation, prevention of free riding, etc.) or evil (holdup, 

raising rivals’ costs, market foreclosure, etc.). What matters for a good versus evil determination is not 

who holds the patents, but rather how those patents are used. NPEs and practicing entities alike can 

practice anticompetitive patent assertion strategies. As a result, the key, in my view, is whether holdup 

is profitable and possible for the patent holder, whichever business model it might follow.  

It also seems clear that we should not focus too heavily on patent litigation itself, as opposed to patent 

holdup. As noted above, patent rights are essentially meaningless unless they can be enforced. This is 

why we see trolls, giants and dwarves – plus other business models not identified here – engaged in 

patent litigation. Patent litigation may indeed have social costs, as Bessen et al. argue, but it is difficult 

to see how we might reduce those costs without killing the many benefits associated with enforceable 

patent rights.  

In the wake of the 2011 patent reform legislation (the America Invents Act of 2011), however, PAE 

litigation practices may be dramatically altered.100 The Act prevents plaintiffs from naming multiple 

unrelated defendants to a single patent infringement case. This will raise the cost of pursuing numerous 

defendants because each defendant will require a separate lawsuit. This change could also curb the 

damages awarded to PAE plaintiffs in any one suit because it affects patent holder leverage and the 

ability to play one defendant off of another. As a result, the Act could (eventually) reduce PAE patent 

infringement litigation activities, especially in light of the empirical studies that find NPEs have lower 

odds of winning patent infringement cases.101   

                                                           
100

 Leahy-Smith America Invents Act, signed into law by President Barack Obama on September 16, 2011. 
101

 See Allison, Lemley & Walker, supra note 33. 



24 

 

As for the giants, they appear to be increasingly embracing the full range of possibilities embodied in 

their patent portfolios – beyond patents’ use in cross licensing other practicing entities. It is unlikely that 

that genie will be put back in the bottle.  

Finally, which consequences endure and which will fade also depends at least to some degree on the 

extent to which competition agencies see fit to intervene. As noted above, the US DOJ and the EU 

Commission both closely examined the two joint patent acquisitions and Google’s purchase of MMI, 

although all three transactions were ultimately cleared. Competition agencies around the globe have for 

many years now also taken an active interest in IP that relates to cooperative industry standard 

setting.102 We have yet to see agency interest in patent “trolls” outside of industry standards, but it is 

not unthinkable. With the green light given to joint patent auction bidding, we might see proposals for 

joint patent licensing, where non-practicing patent holders join together for the licensing of their 

patents – not in a patent pool, which would surely run afoul of competition authorities given the high 

likelihood of substitute technologies, but rather to consolidate the transaction costs of licensing and 

enforcing patents, analogous to university technology transfer offices or the music collection societies 

like ASCAP. 

Given the complexity of the effects of NPEs, PAEs, and tradable patent rights on the economy, at least 

one thing does seem certain: the debate over patent trolls will continue to rage. Before anything 

conclusive can be said, however, more empirical analysis is needed to bring clarity to the debate. We 

need to understand the impact of “troll” behavior not just on their lawsuit targets and on public NPEs, 

but more broadly on individual inventors, small private firms and start ups (collectively the “hobbits” 

perhaps?), as well as large practicing entities (both dwarves and giants). We have seen hints that each of 

these entities has responded to the PAE business model with changes in their own practices, so each of 

these parties needs to be better understood before we can claim to have a complete picture of the 

Brothers Grimm book of business models.  

  

                                                           
102

 For the latest example, see the current investigation of Samsung by the European Commission, Press Release, 

European Commission, Antitrust: Commission Opens Proceedings Against Samsung (Jan. 31, 2012), 

http://europa.eu/rapid/pressReleasesAction.do?reference=IP/12/89. 
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